STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

SUNSHI NE TOW NG, | NC,

Peti tioner,
VS. Case No. 06-2451BID
DEPARTMENT OF TRANSPORTATI ON,

Respondent,
and

ANCHOR TOW NG, | NC.,

| nt er venor.

N N N N N N N N N N N N N N N N

AMENDED RECOMVENDED ORDER

This cause cane on for formal hearing before Robert S
Cohen, Adm nistrative Law Judge with the Division of
Adm ni strative Hearings, on August 31 through Septenber 1, 2006,
Sept enber 18 through 20, 2006, and Septenber 28 through 29,
2006, in Mam, Florida.

APPEARANCES

For Petitioner: John C Shawde, Esquire
Kelly A. O Keefe, Esquire
Ber ger Si ngerman, P.A
200 Sout h Bi scayne Boul evard, Suite 1000
Mam , Florida 33131-2398

For Respondent: C. Denise Johnson, Esquire
Departnment of Transportation
Haydon Burns Building, Miil Station 58
605 Suwannee Street
Tal | ahassee, Florida 32399-0450



For Intervenor: Mguel A De Gandy, Esquire
Stephen M Cody, Esquire
M guel De G andy, P.A
800 Dougl as Road, Suite 850
Coral Gables, Florida 33134

STATEMENT OF THE | SSUE

The issue is whether the Departnent of Transportation's
(the "Departnent”) intended award of RFP-DOT-04/05-6063DS to
Anchor Towi ng, Inc. ("Anchor Towi ng"), after the re-evaluation
of the proposals pursuant to the Departnent's Final Order on
Motion to Remand is contrary to the agency's governi ng statutes,
rules, or policies, or the bid or proposal specifications.

PRELI M NARY STATEMENT

Petitioner, Sunshine Tow ng, Inc. ("Sunshine Tow ng"),
filed a Notice of Protest on June 5, 2006, and a Formal witten
protest on June 15, 2006. The protest was filed in response to
the Departnment's posting of a Notice of Intent to Award RFP-DOT-
04/ 05-6063DS to I ntervenor, Anchor Towing. The Notice of
| nt ended Award was posted on June 1, 2006, following a re-
eval uation process conducted for RFP-DOT-04/05-6063DS pursuant
to the Departnment's Final Order on Mdtion for Remand and Fi nal
Order on Motion for Reconsideration/C arification in DOAH Case
No. 04-1447BI D

The procurement for the services at issue, Road Ranger

Service Patrol for State Roads 112, 836, 874, 878, and 924, was



originally evaluated in 2004, and the Departnment's initial
posting awarded the contract to Sunshine Tow ng. Anchor Tow ng
protested the award of the contract to Sunshine Tow ng, and the
matter proceeded to hearing in 2004. A Recommended Order was
i ssued on COctober 29, 2004, upholding the Departnent's intended
award and dism ssing the protest filed by Anchor Tow ng.
Subsequently, the Departnent issued a Final Order on
Novenber 29, 2004, that accepted the findings of fact and
concl usi ons of | aw recommended by the Adm nistrative Law Judge
("ALJ"), and no appeal s were taken.

Subsequent to the issuance of the Final Order and contract
execution with Sunshine Towi ng on January 12, 2005, Anchor
Tow ng filed a Motion for Remand which raised issues of
impropriety in the procurenent and hearing processes. The
Motion for Remand requested the Departnent to send the matter
back to the Division of Adm nistrative Hearings ("DOAH') for
further proceedings. The Departnment denied the notion in part,
but recogni zed the extraordi nary circunstances presented by
Anchor Towi ng. Therefore, the Departnent issued a Final Oder
on the Motion for Remand that required the Departnent's District
Six to convene a new eval uation commttee to review and score
the original proposals submtted pursuant to this procurenent.
Additionally, a Final Order on Sunshine Towing's Mtion for

Reconsi deration/Clarification provided that the newy



constituted re-evaluation conmttee be nmade aware of certain
facts issued by the ALJ in DOAH Case No. 04-1447BI D.

The re-evaluation commttee consisted of Paul C ark,
Alfred Nolton, Sergio Bravo, Keith Sheffler, and
Matt hew O Brien. Based upon the evaluations and scoring of this
commttee, Anchor Towing is the Departnent’'s intended awardee of
t he subject contract for services.

In this proceedi ng, Sunshine Tow ng chal |l enges the
propriety of issuing a contract to Anchor Tow ng, asserting that
the Departnment is adm nistratively estopped from maki ng the
award, chall engi ng the net hodol ogy enpl oyed by the re-eval uation
comrittee, and alleging that Anchor Towing is a non-responsive
and non-responsi bl e bi dder.

Sunshine Towng's Petition was referred to DOAH on July 13,
2006, for the assignnment of an ALJ to conduct a formal hearing.
The Departnent and the Intervenor did not consent to waive the
time periods set forth in Section 120.57(3), Florida Statutes
for bid protests. On July 26, 2006, a Notice of Hearing was
i ssued setting the matter for hearing begi nning on August 30,
2006, and conti nui ng through Septenber 1, 2006, in Mam,
Florida. Due to the threat of a hurricane, an Arended Notice of
Hearing was issued on August 29, 2006, that continued the start

of the proceedings until August 31, 2006. The hearing was not



conpl eted on August 31 and Septenber 1, 2006, and was reconvened
on Septenber 18 through 20, 2006, and again on Septenber 28 and
29, 2006, when it was conpl et ed.

The parties filed Unilateral Pre-hearing Statenents setting
forth their respective positions. Petitioner set forth its
argunent that the Departnent concluded in a prior proceeding
t hat Anchor Tow ng was non-responsive and therefore should be
estopped from changing its position and now awarding it the
contract. Petitioner alleged that the eval uation process was
arbitrary and capricious because the evaluators did not receive
the same witten instructions; one or nore evaluators
di sregarded the crimnal conviction of Christopher Savits; and
one or nore evaluators considered facts outside the submttals.
Petitioner further alleged that the nethodol ogy enpl oyed by the
eval uators was fundanentally fl awed because several of the
eval uators agreed on the nmaxi mum wei ghts to assign each of the
sub- subcategories. Further allegations included assertions that
eval uator Paul Cdark erred in deducting points from Sunshine
Tow ng for failure to submt information, and an all eged bias or
appear ance of bias by evaluator Matthew O Brien. Petitioner
al l eged that the Anchor Tow ng proposal is both non-responsive
and non-responsi bl e.

At the hearing, Petitioner presented the testinony of Ann

Mar garet Ranps; Juan Masdeu; Edward Tosco; Derrick Charl eston;



Mark Chase; T. Mnica Savits; Nancy Kay Lyons; Arnal do
Fernandez, Jr.; Paul C ark; Sergio Bravo; Matthew O Brien; and
Al fred Nolton, and offered Exhibits nunbered 1 through 3 and 20
t hrough 115, all of which were received into evidence, except
Exhi bits nunbered 22, 49 (included in Petitioner's Exhibit
nunbered 50), 72, 73, 75, 81, 82, 83, and 110. Respondent
presented the testinony of no witnesses, relying on the

testi nony previously offered by Petitioner, and offered Exhibits
nunmbered 1 and 2, both of which were received into evidence.

| ntervenor presented the testinony of no witnesses and offered
Exhi bits nunbered 1 through 14, all of which were received into
evi dence.

A Transcript was filed on Cctober 11, 2006. After the
heari ng, Petitioner, Respondent, and Intervenor filed their
Proposed Findi ngs of Fact and Concl usions of Law on Cctober 31,
2006. Respondent and Intervenor also filed Witten d osing
Argunments on that date.

Ref erences to statutes are to Florida Statutes (2005)
unl ess ot herw se not ed.

FI NDI NGS OF FACT

1. On Decenber 18, 2003, the Departnent's District Six,
adverti sed Request for Proposal RFP-DOT-04/05-6063DS, for
energency service patrol "Road Ranger" services under the

SunCuide Intelligent Transportation System The RFP solicited



responses fromqualified conmpanies to provide tow ng and
ener gency roadsi de services for disabled vehicles on State Roads
112, 836, 874, 878, and 924.

2. Proposals for RFP-DOT-04/05-6063DS were due February 5,
2004.

3. The RFP was created by Nancy Kay Lyons, the
Departnment's District Contract Adm nistrator using the
"boi |l erpl ate" | anguage common to nost Departnment RFPs.

4. The advertisenment or "Notice for the RFP" is a sunmary
of the RFP and identifies some of the specific requirenments of
the RFP. It is intended to give potential proposers enough
informati on to deci de whether they want to order the entire
package.

5. The "boilerplate" | anguage and the | anguage found
t hroughout the RFP was approved by the Departnent's office in
Tal | ahassee, and underwent review by the Departnent's | awers.

6. The RFP requested "witten proposals fromqualified
Proposers.” The RFP states that the Departnment "intends to
award the contract to the responsive and responsi bl e Proposer
whose proposal is determned to be the nost advantageous to the
Depart nment."

7. The RFP provides that the Departnent shall review a
proposal for responsiveness. Section 11.2 of the RFP defined a

"responsi ve proposal" as foll ows:



A responsive proposal is an offer to perform
the scope of services called for in the
Request for Proposal in accordance with al
the requirenents of the Request for Proposal
and receiving seventy (70) points or nbre on
t he Techni cal Proposal. Proposals found to
be non-responsive shall not be consi dered.
Proposal s may be rejected if found to be
irregular or not in conformance with the
requi renents and instructions herein
contained. A proposal may be found to be
irregul ar or non-responsive by reasons that
include, but are not [imted to, failure to
utilize or conplete prescribed fornms,

condi tional proposals, inconplete proposals,
i ndefinite or anmbi guous proposals, inproper
and/ or undated signatures.

8. The RFP did not contain a definition of responsibility,
or provide any explanation of howit is determ ned by the
Depart nent.
9. Both the RFP and the Notice of the RFP contained the
foll ow ng requirenent:
QUALI FI CATI ONS OF THE PROPOSER:

Prospective proposers nust be able to neet
or exceed the qualifications and proposer
requi rements in accordance with proposa
docunents.

I N ADDI TI ON TO THE ABOVE THE PRI ME PROPOSER
SHALL BE REQUI RED TO SUBM T PROOF OF THE
FOLLOW NG ALONG W TH THE SEALED

PROPOGSAL :

1. The proposer shall provide proof that
the firmnot the individual is authorized
and licensed to do business in the state of
Fl ori da and has been providing the type of
services required for a mninmm of five (5)
years in good corporate standing.



FAI LURE TO ADHERE TO THI S DI RECTI VE SHALL
RESULT I N THE SUCCESSFUL PROPCSER S PROPOSAL
BEI NG DECLARED NON- RESPONSI VE.

10. The requirenent that "[t]he proposer shall provide
proof that the firmnot the individual is authorized and
licensed to do business in the state of Florida and has been
provi ding the type of services required for a m nimumof five
(5) years in good corporate standing"” is also found in Section
20.2.1.iii of the RFP

11. The RFP contained a notice that only the RFP or
addenda thereto contai ned the operative terns of the RFP.

12. One addendum was issued by the Departnent concerning
t he RFP

13. A second docunent containing questions of proposers
and the Departnment's response was al so i ssued prior to the
subm ssi on deadline. The questions and answers did not address
any matter related to the issues in this protest.

14. One mandatory pre-proposal conference was held at the
Departnent's M am -Dade County office on January 8, 2004,
concerni ng the RFP.

15. Both Anchor Tow ng and Sunshi ne Tow ng attended the
January 8, 2004, conference.

16. Ms. Lyons conducted the neeting and addressed the
i ssue of qualifications of the proposers by stating: "You're

going to be required proof that the firm not the individual, is



l'icensed, is authorized and |icensed to do business in the state
of Florida, and has been providing the type of services required
for the m ninmum of five years in good corporate standing." She
suggested that, to neet this requirenent, proposers submt their
corporate charters.

17. Ms. Lyons stated at the pre-proposal conference that
t he decision on which firmwould be awarded the contract woul d
be based solely on the contents of the proposal.

18. The RFP, at Sections 20.2 and 21.3, set forth the
specific evaluation criteria upon which all proposers would be
j udged.

19. Section 20.2 of the RFP identified six categories to
be addressed by each proposer: Adm nistration and Managenent,
I dentification of Key Personnel, Business Hi story/Experience of
t he Contractor, Technical Approach, Facility and Equi pment
Capabilities, and |nsurance.

20. Section 20.2 of the RFP also identified various

conmponents of the six categories that each proposer "nmay,"

"should,” or "shall" include inits witten responses, including
Section 20.2 1.iii.)g) of the RFP which states:
The proposer shall indicate if their conpany

or any of their principal officers,

enpl oyees or owners have been involved wth
any lawsuits or judgnents agai nst the

i ndi vidual or the firm They shall include
a list of all outstanding judgments (if any)
relating to tow ng or storage activities.

10



21. This section, which appeared in prior Road Ranger
RFPs, was anended to add the second sentence, after the
Departnment entered its contract for RFP-DOT-03/04-0653DS with
Anchor Towi ng. This second sentence was added for the first
time to this RFP to ensure that the Departnent did not contract
with a conpany that was conducting illegal activity related to
towi ng or storage, because the Departnent hoped to avoid
negati ve feedback for its Road Ranger program

22. Section 21.3 of the RFP established the point system
for scoring the six categories of information provided by each
proposer to the Departnent as follows: Admnistration and
Managenent 20 points, ldentification of Key Personnel 15 points,
Busi ness Hi story/ Experi ence of the Contractor 20 points,

Techni cal Approach 20 points, Facility and Equi pnent
Capabilities 20 points, and Insurance 5 points.

23. The RFP did not nention that the six categories m ght
be further divided into sub-subcategori es.

24. The RFP contai ned nunerous provisions prescribed by
agency rul es or governing statutes. These provisions relate to

Departnment conduct with respect to review of the proposals.

11



25. Section 6 of the RFP stated:

6) RFP_QUESTI ONS & ANSWERS

Any technical questions arising fromthis
Request for Proposals nust be forwarded, in
witing, to the procurenent agent identified
below. In order for technical questions to
be answered in a tinely fashion, technica
guestions nust be received no |later than
January 15, 2004 at 5:00 p.m |ocal tine.
There is no deadline for contract or

adm ni strative questions.

The Departnment’s witten response to the
witten inquiries submtted tinely by
potential Proposers will be posted on the

Fl ori da Vendor Bid System at

www. myfl orida.com (click on "BUSINESS,' click
on 'Doing Business with the State,' under
"Everything for Vendors and Custoners,' click
on 'Vendor Bid System (VBS),' then click on

' Search Advertisenments'), under this proposa
nunber. It is the responsibility of al
potential Proposers to nonitor this site for
any changing information prior to submtting
t heir proposal

Only witten inquires frompotentia
Proposers, which are signed by persons

aut hori zed to contractually bind the
Proposers, will be recogni zed by the
Departnent as duly authorized expressi ons on
behal f of potential Proposers.

VWRI TTEN TECHNI CAL QUESTI ONS shoul d be
submtted to:

Nancy Kay Lyons

District Contracts Adm ni strator

Fl ori da Departnent of Transportation,
Procurenment Services Ofice

1000 Northwest 111'" Avenue, Room #6252
Mam, Florida 33172

Tel ephone Nunber: (305) 470-5404

Fax Nunmber (305) 470-5717

E-mai | Address:d6.contracts@lot.state.fl.us

(Enphasis in original.)

12



26.

( Enphasi s
27.

Section 7 of the RFP stat ed:

7)  ORAL | NSTRUCTI ONS/ CHANGES TO REQUEST FOR
PRPOSALS ( ADDENDA)

No negoti ati ons, decisions, or actions wll
be initiated or executed by a potenti al
Proposer as a result of any oral discussions
with a State enployee. Only those

comuni cations which are in witing fromthe
Department will be considered as a duly

aut hori zed expression on behalf of the
Depart nent.

Noti ce of changes (addenda) will|l be posted on
the Florida Vendor Bid System at

www. nyfl orida.com (click on 'BUSINESS, " click
on 'Doing Business with the State,' under
"Everything for Vendors and Custoners,' click
on 'Vendor Bid System (VBS),' then click on

" Search Advertisenments'), under this proposa
nunmber. It is the responsibility of al
potential Proposers to nonitor this site for
any changing information prior to submtting
their proposal. All addenda will be

acknow edged by signature and subsequent

subm ssi on of addenda with the technical
proposal when so stated in the addenda.

in original.)
Section 8 of the RFP stated, in relevant part:

8) MANDATCORY PRE- PROPOSAL NMEETI NG

A MANDATORY pre-proposal neeting is schedul ed
for January 8, 2004 at 10:00 a.m The
meeting will be held at the Florida
Departnent of Transportation District Six
"Auditorium' 1000 Northwest 111'" Avenue,
Mam , Florida 33172. The purpose of this
nmeeting is to provide an open forumfor the
Departnent to review the Scope of Services
and respond to questions fromthe RFP

reci pients on: Scope of Service, RFP

requi rements, contractual requirenents,

nmet hods of conpensation and ot her appropriate

13



attachnments to the RFP. Any changes and/ or
resul ting addenda to the RFP will be the sole
prerogative of the Departnent.

(Enmphasis in original.)
28. Section 9 of the RFP stated, in relevant part:

9) PROTEST OF REQUEST FOR PROPOSAL
SPECI FI CATI ONS

Any person who is adversely affected by the
speci fi cations contained in a Request For
Proposal nust file the followng with the
Department of Transportation, Cl erk of Agency
Proceedi ngs, O fice of General Counsel, 605
Suwannee Street, Tall ahassee, Florida 32399-
0450.

1. A witten notice of protest within
seventy-two (72) hours after the posting of
the solicitation, and

2. Aformal witten protest in conpliance
with Section 120.57(3), Florida Statutes,
within ten (10) days after the date on which
the witten notice of protest is filed.

Failure to file a notice of protest or

failure to file a witten protest within the

time prescribed in Section 120.57(3), Florida

Statutes, shall constitute a waiver of

proceedi ngs under Chapter 120, Florida

St at ut es.
(Enphasis in original.)

29. Section 11.2 of the RFP required all proposals to be

typed or printed in ink. Additionally, proposals were required
to be tinely submitted, and receive a technical score of 70 or

nmore in order to be deened responsive and to be considered for

the contract award.
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30. Section 11.5 of the RFP provides as foll ows:

The departnent may waive mnor informalities
or irregularities in proposals received where
such is nerely a matter of form and not
substance, and the correction or waiver of
which is not prejudicial to other Proposers.
Mnor irregularities are defined as those
that wll not have an adverse effect on the
Departnment’s interest and will not affect the
price of the Proposal by giving a Proposer an
advant age or benefit not enjoyed by other
Proposers.

31. The Departnent expressly reserved the right to accept
or reject any and all proposals.

32. The RFP provides that the Departnent expects all
techni cal proposals to follow the prescribed format, and that a
failure to do so may result in rejection of the proposal.

33. Section 7 of the RFP's Scope of Services sets forth the
Service Patrol Vehicle Operator Requirenments. Section 7.3.1
specifically states that "[i]ndividuals with crimnal records
shall not be hired."

34. Section 20.2.1.ii.)a) provides in part:

The Proposer shall provide the description,
| ocation and availability of all the
Proposer’s facilities, staff and equi pnent
as they currently exist and as they will be

enpl oyed for the purpose of this contract.
This shall include the follow ng:

15



iv) Any enployees and services that are
bei ng provided by the sub-consultants/sub-
contractor should be identified by the nane
of the sub-consultant/sub-contractor, their
addr ess, tel ephone nunber and contact nane.
v) Proposers shall include sone form of
agreement / acknow edgnent fromthe
subcontract or/sub-consul tant show ng t hat
they will be providing these services as
appl i cabl e.

35. Section 20.2.1.iii.)e) also requires all proposers to
include a Certificate of Occupancy in their proposals.

36. Six conpanies submtted technical proposals in
response to the RFP. None of the respondi ng conpanies were
disqualified in the original posting of the award.

37. The original Selection Cormttee nenbers chosen to
eval uate the proposals were Aurelio Carmanates, Arnal do
Fernandez, Omar Meitin, and Angel Reanos, all of whom had prior
experience as selection Committee nenbers on previous RFP
solicitations.

38. The Departnment reconmended that the contract be
awar ded to Sunshi ne Tow ng.

39. Anchor Towing filed a tinmely protest of the intended
awar d.

40. The protest was referred to DOAH and a hearing was

held on July 20, 21, and August 10, 2004, in Mam, Florida.

16



41. In the course of testinony in the final hearing, two
of the evaluators, Aurelio Carnenates and Angel Reanos denied
havi ng socialized with Alexis Ranbs, a principal of Sunshine
Tow ng.

42. Follow ng the hearing, the undersigned entered an
Order reconmmendi ng that the Departnent’'s decision to award the
contract to Sunshine Tow ng be sustai ned.

43. Anchor Towing fil ed exceptions to the Recommended
Order. The Departnent rejected the exceptions, adopted the
Recommended Order, and entered into a contract w th Sunshine
Tow ng on January 12, 2005.

44. Subsequent to the award, Anchor Tow ng conpl ained to
the Departnment's |Inspector Ceneral that M. Ranpbs and the two
naned eval uators had |lied under oath. As a result of the
investigation, M. Carnenates and M. Reanos admtted they had
socialized with M. Ranps at the Pink Pony, an adult
entertai nment club in Hi aleah, Florida, during the same nonth
the Departnment issued the RFP. M. Reanos admtted to giving
fal se testinony on the stand at the previous hearing on the bid
pr ot est.

45. After obtaining a copy of the Inspector General's

report, Anchor Towi ng noved for a remand of the case back to

17



DOAH. On April 15, 2005, the Departnent issued its Final Order
on Remand, in which it ordered that a new eval uation commttee
be enpanel | ed.

46. In its Final Order on Remand, the Departnent stated
t hat :

Based upon an analysis of the law, and a
review of the record inits entirety, it is
concl uded that the DEPARTMENT has the
authority to alter its final order dated
Novenber 29, 2004. The law and the record
al so establish that an admi ssion of |ying by
a menber of a technical review conmttee is,
i ndeed, an extraordinary circunstance. It
is also an extraordinary circunstance to
have the integrity of a second nmenber of a
technical review conmttee investigated and
chal | enged regarding the sane soci al
gathering that included one of the bidders.
As such, the DEPARTMENT has concl uded that
it should exercise its authority and

aut hori ze the DEPARTMENT' S District VI to
select a mninmum of three other individuals
with the background, experience, and/or

prof essional credentials in the service
areas relevant to the subject RFP, to newy
eval uate the subm ssions responsive to the
subject RFP. The DEPARTMENT' S District VI
shoul d then proceed to determ ne the | owest
responsi bl e bi dder and issue its notice of
intent to award the subject contract to the
successful bidder.

47. Sunshine Towi ng noved for a clarification of the Final
Order on Remand. The Departnent issued a subsequent Order
requiring that the nenbers of the new evaluation conmttee be
made aware of the follow ng findings of fact and accept them as

true:

18



Sunshi ne Towi ng’s response to the RFP did
not follow the organizational format or
nunbering of the Technical Proposal Fornmat
set forth in the RFP

Sunshine Tow ng’s response to the RFP did
not disclose the litigation history of the
firmor its owners.

Anchor Towi ng’'s Response to the RFP did not
foll ow t he organi zati onal format of the
Techni cal Proposal Format set forth in the
RFP in that it was not sequentially nunbered
and was not indexed as set forth in Section
20.4 of the 'Special Conditions' to the RFP

Anchor Towi ng’s response to the RFP did not
contain a copy of the firms Certificate of
Cccupancy for business prem ses from which
to conduct the services solicited by the RFP
as set forth in Section 20.2(1)(iii)(c)

[sic] of the RFP

Petitioner failed to disclose two litigation
matters involving Mnica Savits, president
of Anchor Tow ng, which were dism ssed prior
to a judgnment or verdict having been

render ed.

Petitioner failed to disclose a small clains
court matter filed agai nst Anchor Towi ng on
May 3, 2002.

Petitioner did not disclose the felony
conviction of Christopher Savits dated
August 5, 2003, relating to tow ng or
storage activities involving one of Anchor
Towi ng’s tow trucks and M. Savits.

O her facts made known to the re-evaluation commttee were:
Sunshi ne Tow ng's response to the RFP did

not disclose the litigation history of the
firmor its owners.
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Petitioner failed to disclose a small clains
court matter filed agai nst Anchor Tow ng of
May 3, 2002.

48. The Departnent's Carification Order specifically
stated, "The DEPARTMENT recogni zes that the adm nistrative | aw
j udge made certain findings of fact concerning proposals
subm tted by SUNSH NE TOWN NG and ANCHOR TOWN NG Because those
findi ngs have gone unchal | enged, they are final and binding on
the parties.”

49. The Carification Order noted that it was final agency
action that could be appeal ed pursuant to Section 120. 68,
Florida Statutes. Neither the Departnent, Anchor Tow ng, nor
Sunshi ne Towi ng took an appeal fromthe Order.

50. The new five-nmenber technical review commttee
consi sted of Matthew O Brien, QOperations Anal yst; Sergi o Bravo,
| TS Systens Manager; Alfred Nolton, Traffic Operations Anal yst;
Keith Sheffler, Mam -Dade Expressway Authority Tolls System
Manager; and Paul Cark, Statew de Traffic Incident Managenent &
Road Ranger Project Manager.

51. A neeting of the evaluators was held on Decenber 12,
2005, at the Departnent's District Six offices in Mam,
Florida. Each of the evaluators was present at the neeting,
except for M. dark, who appeared by tel ephone.

52. The Departnent provi ded each of the evaluators with

instructions for grading the proposals received.
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53. Each of the evaluators received a package contai ni ng
the RFP, the five technical proposals to be evaluated (one of
the original Proposers had gone out of business), and the
Fi ndi ngs of Fact, which they were instructed to accept as true

54. At the Decenber 12 neeting, the evaluators and
Ms. Lyons di scussed how to grade the proposals, including
assi gning a specific maxi mum nunber of points to the sub-
subcat egori es.

55. A nmandatory pre-proposal neeting was held at the
Departnent's M am -Dade County office on January 8, 2004. This
was a joint pre-proposal neeting for RFP-DOT-04/05-6063DS and
RFP- DOT- 04/ 05- 6062DS. Bot h Sunshi ne Towi ng and Anchor Tow ng
attended the neeti ng.

56. Nancy Kay Lyons conducted both neetings for the
Depart ment .

57. M. Lyons informed those present that the decision on
whi ch Proposer woul d be awarded the contract woul d be based
solely on the contents of the proposals.

58. Ms. Lyons reviewed the scoring process at the neeting
and confirmed the category and sub-category scoring would be as
fol | ows:

The adm ni stration nanagenent plan wl|
consist of up to a total of 55 points
divided into: 20 for adm nistration

managenent, 15 for identification of key
personnel, 20 for business history
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59.

experience of the contractor. The
proposal’s technical plan is up to 45

poi nts, technical approach is 20,
facilitating equi pment capabilities is 20
and insurance is up to 5.

At the pre-proposal neeting, M. Lyons gave an

expl anation of the five years of corporate experience

requirement called for in Section 20.2.1.iii)b):

60.

We woul d use your experience, OK. W would
go ahead and use your experience since it is
the sane officers for both conpani es that

are form ng anot her conpany so we woul d use

your

experience for that. OK W would

take that into account, but we cannot
contract with nore than one entity. DOT
cannot contract with M dtown Tow ng and
Downt owmn Towi ng on the same contract. So
ei ther you are going to be the prine, or
they are going to be the prinme and you will
be the sub, or what you have to do is turn
around and form anot her corporation.
Whoever is the prinme, however, is the one
that the insurance certificates, etc. are
going to be in. That sub, you are going to
notify us as to who the sub is, and we wll
| ook at their qualifications as a sub, but
we will not take their qualifications in
consideration as a prine.

Ms.

Lyons did not believe that this oral statenent

made at the pre-proposal conference changed the terns of the

RFP. Her position was that only a witten addendum or

nodi fi cation of the RFP could change its terns.

61.

Ms.

Lyons interpreted the five years of corporate

exi stence requirenent to allow a firmthat was in business at

| east five years, even if not incorporated the entire five
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years, to qualify as a Proposer so long as the firmwas in
busi ness under the sanme nane prior to being incorporated.

62. M. Lyons would count the years of existence prior to
incorporation only if the owners of the business were the sane
for the entire tinme the conpany had been in business. Her
concern was that both the firmand the individual had been in
t he busi ness of managenent of the conpany for the five-year
peri od.

63. Paul dark, Sergio Bravo, and Alfred Nolton, eval uated
t he proposals on the bases of their content, the Findings of
Fact, and the RFP.

64. Matthew O Brien evaluated the proposals on the bases
of the proposals' content, the Findings of Fact, and the RFP.
However, M. O Brien also verified information contained in the
proposals submtted by all the Proposers by checking various
websites on the Internet.

65. No evidence was submtted as to how M. Sheffler
eval uated the proposals.

66. Evaluators Bravo, Nolton, and O Brien further divided
the six subcategories into 24 sub-subcategories for eval uation
pur poses. These individual evaluators assigned differing
maxi mum points to the sub-subcategories based upon their

per sonal experiences.
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67. Evaluators Cark, Bravo, Nolton, and O Brien scored
t he proposal s i ndependently from one another and outside
i nfl uence and assi gned point val ues.

68. None of the four evaluators who testified at hearing,
Bravo, O ark, Nolton, or OBrien, were influenced by bias
agai nst Sunshine Towi ng or favoritismtowards Anchor Towi ng in
their scoring of either conpany's proposals. Petitioner
presented evidence that M. O Brien m ght be biased because he
was in the mddle of an issue with Sunshine Tow ng concerni ng
t he sl ow paynent of invoices submtted to himby M. Ranos.
Petitioner argued that M. OBrien's attitude towards Ms. Ranos
becane nore businessli ke when she conplained to his supervisors
t hat paynment of her invoices was slow in com ng.

69. The Evaluation Comrittee reviewed each proposal
i ndependent |y, awardi ng Anchor Tow ng 101. 267 points (88. 20
techni cal and 12.857 price) and Sunshine Towi hg 96. 257 points
(83.40 technical and 12.857 price).

70. The scoring breakdown by the nenbers of the Eval uation

Commttee was as foll ows:

Anchor Downtown Midtown Molina Sunshine

Towing Towing Towing Towing Towing
Paul Clark 90 70 86 69 88
Sergio Bravo 84 76 85 74 80
Alfred Nolton 89 80 88 83 76
Matthew O’ Brien 97 73 83 56 80
Keith Sheffler 81 68 69 60 93
Total 441 367 411 342 417
Average of 5 88.2 734 82.2 68.4 834
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71. Since Sunshine Towi ng and Anchor Tow ng submtted
i dentical price proposals, they received identical price
proposal scores.

72. Anchor Tow ng received the nost points fromthe five-
person Eval uation Comm ttee and was reconmended by the
Departnent to receive the subject contract through its Notice of
Intent to Award posted on June 1, 2006.

73. Sunshine Towing, Inc., is a donestic, for-profit
corporation authorized to do business in Florida since June 20,
2000. At the tine it submtted its proposal, Sunshine Tow ng
had been incorporated |less than five years. This infornmation
was confirnmed by Sunshine's proposal which contained a copy of
its corporate charter

74. At the time of the submttal of its proposal in
February 2004, Sunshine Towing's officers were Al exis Ranos,
presi dent, and Ann Margaret Ranpbs, vice president.

75. Sunshine Towing currently provides service patro
hi ghway assi stance services to notorists with disabled vehicles
under contract with the Departnent.

76. On June 3, 1994, Alexis Ranps registered the
fictitious nanme "Sunshine Towi ng" with the Florida Departnent of

State. The registration lists only Al exis Ranpbs as the owner of
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the fictitious nane. The registration form which is verified
as though under oath, was prepared by Ann Margaret Ranpbs for her
husband' s si gnat ure.
77. On Novenber 11, 1999, M. Ranpbs renewed his
registration of the fictitious name "Sunshine Tow ng" with the
Fl ori da Departnment of State. The renewal listed only Alexis
Ranbs as the owner of the fictitious nane. The renewal form
contained the following certification:
| (we) the undersigned, being the sole (al
the) party(ies) owning an interest in the
above fictitious nane, certify that the
information indicated on this formis true
and accurate. | (we) understand that the
signature(s) below shall have the sane | ega
effect as if nmade under oath. | further
certify that the nanmes of individuals |isted
on this formdo not qualify for an exenption
under section 119.07(3)(i), F.S. (At |east
one signature required).
78. Only M. Ranpbs signed the fictitious name renewal form
79. Fromthe time of its incorporation, Ann Margaret Ranps
has been the majority shareholder of Sunshine Tow ng, while
Al exi s Ranpbs has been a nminority sharehol der.
80. Sunshine Tow ng's proposal did not contain any proof of
M. Ranpbs' fictitious nane registration.
81. The two joint tax returns filed by M. and Ms. Ranpbs
for 1998 and 1999 included a Schedule C listing inconme and

expenses related to the operation of Sunshine Towing prior to its

i ncorporation. Schedule Clists both M. and Ms. Ranpbs as the
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t axpayer, but used only M. Ranps' Social Security Nunber.
Schedule Cis designated for use by a "Sole Proprietor.™

82. Sunshine Towi ng submtted the resunes of Al exis Ranps
and Ann Margaret Ranmpbs with its proposal

83. M. Ranos' resune stated that from 1992 through the
subm ttal of Sunshine Towi ng's proposal, he had been "President”
of Sunshine Towi ng, Inc. The notation is incorrect since
Sunshi ne Tow ng was not incorporated until June 2000, and even
the fictitious nane registration was not made until 1994.
Ms. Ranps adm tted during her testinony that the notation was
i ncorrect since Sunshine Tow ng was not incorporated until 2000.

84. M. Ranps' resune stated that from 1996 through the
time of the submttal of Sunshine Towi ng's proposal, she had been
"Vice President” of Sunshine Towing, Inc. M. Ranps admitted
during her testinony that this was incorrect since Sunshine
Towi ng had not been incorporated until June 2000.

85. M. Ranpbs holds the majority interest in the
cor poration.

86. If M. and Ms. Ranpbs both owned the entity "Sunshine

Towi ng, " they would both be required to be listed on the
fictitious name registration.
87. The owner of the fictitious entity "Sunshine Tow ng" is

different fromthe owners of the shares of "Sunshine Tow ng,

| nc."

27



88. Sunshine Tow ng's proposal did not disclose the
l[itigation history of the firmor its owners.

89. Sunshine Towi ng's proposal did not disclose
Al exi s Ranpbs' crimnal history in that when he was 16 or 17 he
was arrested for driving with a suspended |icense, was taken into
custody, fingerprinted, and phot ographed.

90. Sunshine Towi ng's proposal did not disclose that
Al exi s Ranps had been served with a Violation Notice fromM am -
Dade County for operating a business w thout an occupati onal
l'i cense.

91. Sunshine Tow ng's proposal did not disclose that Nardia
Sutherland filed a |lawsuit against it in 2002.

92. Sunshine Towi ng's proposal did not disclose that
Jose Fadul filed a lawsuit against it in 2002.

93. Anchor Towi ng, Inc., was incorporated on July 3, 1995.
Brian Savits, Monica Savits' brother-in-law, was initially the
sol e officer and sharehol der of the corporation. At the tine of
i ncorporation, Ms. Savits, and her husband, Christopher Savits,
worked with Brian Savits in the business.

94. Anchor Towi ng's proposal did not contain a copy of the
conpany's Certificate of Qccupancy for the business prem ses from

whi ch to conduct the services described in the RFP.
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95. Christopher Savits is the husband of Monica Savits, the
presi dent of Anchor Towi ng. They had been married al nost 12
years at the tinme of the prior bid protest hearing.

96. Christopher Savits was never an officer or director of
Anchor Tow ng.

97. Christopher Savits was no | onger an enpl oyee of Anchor
Tow ng after 2000.

98. Christopher Savits was never a sharehol der in Anchor
Tow ng.

99. On nunerous occasions, Christopher Savits attended
Depart ment -sponsored neetings related to service patrol highway
services, also known as the "Road Ranger" program

100. After 2000, Christopher Savits continued to be |isted
as an authorized driver on Anchor Tow ng's corporate autonobile
i nsurance policy.

101. M. Savits performed duties for Anchor Tow ng from
2000 t hrough 2004, including participation in safety neetings,
wor ki ng on conpany trucks, appearing at accidents, and giving
direction to drivers.

102. On one occasion after 2000, M. Savits went on his
wife's behalf to deliver a tow truck to an Anchor Tow ng enpl oyee
in the mddle of the night.

103. On occasion, after 2000, M. Savits hel ped clean the

yard at Anchor Towi ng w thout pay.
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104. M. and Ms. Savits attended tow shows together after
2000.

105. M. Savits assisted Ms. Savits with the acquisition of
tow trucks after 2000.

106. M. Savits attended neetings related to the "Road
Ranger" program between 2000 and the time Anchor Tow ng submtted
its proposal.

107. M. and Ms. Savits attended a neeting with the
Departnent on February 14, 2003, to address an acci dent that
occurred that night.

108. In its proposal, Anchor Tow ng included letters of
reference in which conpani es doi ng business with Anchor Tow ng
refer to Christopher Savits as an owner or co-owner of Anchor
Towi ng.

109. In 2004, Christopher Savits took a diversity training
course given by Anchor Towing at its office.

110. In 2004, M. Savits received $70,000 in a series of
checks from Anchor Towi ng that he used to purchase a boat titled
in his name al one.

111. M. and Ms. Savits' joint federal incone tax return
for 2003, listed M. Savits' occupation as "tow ng."

112. On July 11, 2003, a felony conviction was entered

against M. Savits in the case styled State of Florida v.

Chri stopher Lee Savits, Case No. FO3-015107. The fel ony
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conviction arose out of a guilty plea entered by M. Savits to a
violation of Section 319.30(2)(b), Florida Statutes, which
i nvol ved an Anchor Tow ng truck.

113. At least sone officials with the Departnent believed
M. Savits to be an owner of Anchor Tow ng after 2000.

114. At the tinme that Anchor Towi ng submitted its proposal
in February 2004, Christopher Savits was not an enpl oyee of
Anchor Tow ng.

115. Monica Savits' resune, included with Anchor Tow ng's
proposal, states that from 1995 to the time of submttal, she was
t he "Oawner/ Operator” of Anchor Tow ng.

116. Anchor Towi ng uses an enployee leasing firmto process
its payroll and pay its enployees. Al decisions concerning the
hiring and firing of enployees, as well as the ability to direct
and control enployees acts related to conducting Anchor Towi ng's
busi ness rest with Ms. Savits.

117. Al though using an enployee leasing firm M. Savits
has not relinqui shed her power to run the business, to hire
enpl oyees she wants to hire, or to control what tasks enpl oyees
perform when they performthem and how they performthem

118. Anchor Towing did not disclose in its proposal that a
tax lien for unpaid unenpl oynent taxes totaling $325.49 was
out standing at one tinme, but had been satisfied prior to

subm ttal of the proposal.
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119. In its proposal, Anchor Tow ng disclosed that it
proposed to operate the contract contenplated by the RFP from
7444 Northwest 8th Street, Mam, Florida. Anchor Tow ng had not
bought or leased this location at the tine it submtted its
proposal. Anchor Towing also listed the location of its current
property in its proposal

120. Petitioner did not produce evidence at hearing to
denonstrate that the Departnment determined in the prior
proceedi ng that Anchor Tow ng's proposal was non-responsive for
failure to disclose Christopher Savits' felony conviction rel ated
to tow ng and storage services.

121. Petitioner introduced a docunent relating to a
forfeiture proceedi ng against Monica Savits. The Crcuit Court
in and for Dade County, Florida, issued a "no action” on June 11,
2003, and the matter was dism ssed

122. Petitioner introduced another RFP, RFP-DOT-03/04-
6053DS. This RFP was to provi de Road Ranger services on State
Road 826 and | -75. That RFP included an addendum whi ch provi ded:

9) THE FOLLOW NG REQUI REMENT IS CLARI FI ED AS
FOLLOWS:

REQUI REMENT ON ADVERTI SEMENT:

The Proposer shall provide proof that the
firmnot the individual has been providing
the type of services required for a m ni num
of five(5) years in good corporate standing.
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CLARI FI CATI ON:

If the firmwas in business under the sane
name prior to being incorporated, the
Departnment shall accept that experience as
part of the five (5) years. i.e. ABC firm
was in business for ten (10) years, and then
becanme a corporation and is now nanmed ABC,

I nc.

PLEASE NOTE: OWERS MJUST BE THE SAME
123. Sunshine Towi ng did not seek a clarification fromthe
Departnent related to the subject RFP, which nmay have all owed the
Department to accept its pre-incorporation existence.

CONCLUSI ONS OF LAW

124. The Division of Admi nistrative Hearings has
jurisdiction over the subject matter of and the parties to this
proceedi ng. 88 120.569, and 120.57(1) and (3), Fla. Stat.

125. The burden of proof in this proceeding lies with
Petitioner. See § 120.57(3)(f), Fla. Stat.

126. The underlying findings of fact in this case are
based upon a preponderance of the evidence. § 120.57(1)(j),
Fla. Stat. The standard of proof is whether the proposed agency
action was clearly erroneous, contrary to conpetition,
arbitrary, or capricious. 8§ 120.57(3)(f), Fla. Stat.

127. The de novo proceeding in this case was conducted to
exam ne the Departnent's proposed action in an attenpt to
determ ne whether that action is contrary to the agency's

governing statutes, the agency's rules or policies, or the RFP
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specifications. See 8 120.57(3)(f), Fla. Stat., and State

Contracting and Engi neering Corporation v. Departnent of

Transportation, 709 So. 2d 607 (Fla. 1st DCA 1998). The de novo

proceedi ng conducted pursuant to Section 120.57(3)(f), Florida
Statutes, is a formof intra-agency review. The object of the
proceeding is to evaluate the action taken by the agency at the

time it took the action. State Contracting and Engi neeri ng

supra, at 609. The RFP specifications provide broad discretion
as to the evaluation and scoring process.

128. Section 11.5 of the RFP permts the Departnent to
wai ve any mnor informalities or irregularities where such is
nmerely a matter of form rather than substance; where the other
proposers woul d not be prejudiced; where the Departnent's
interest will not be adversely affected; where the price wll
not be affected; and where the proposer will not receive an
advant age or benefit not enjoyed by the other proposers. See
Fla. Admin. Code R 60A-1.002(9) and 60A-1.001(16). See also

Harry Pepper & Associates, Inc. v. Cty of Cape Coral, 352 So.

2d 1190, 1193 (Fla. 2d DCA 1977).

129. A "responsive offeror” is one who has submtted a
proposal which conforns in all material respects with an
invitation to bid or a request for proposals. § 287.012(17),

Fl a. Stat.
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130. Section 120.57(3)(b), Florida Statutes, requires that
"the formal witten protest shall state with particularity the
facts and | aw upon which the protest is based." The RFP states
that any protest nust contain "a concise statenment of the
ultimate facts alleged, including the specific facts the
petitioner contends warrant reversal or nodification of the
agency's proposed action.” This language is mrrored in Florida
Adm ni strative Code Rule 28-106.201(e).

131. Model Rules of Procedure 28-106.202, provides, in
part, "The petitioner nmay anend its petition after the
designation of the presiding officer only upon order of the

presiding officer.” Pilla v. The School Board of Dade County,

Fl orida, 655 So. 2d 1312, 1314 (Fla. 3d DCA 1995), citing Beckum

v. Departnent of Health and Rehab. Servs., 443 So. 2d 227, 228

n.3 (Fla. 1st DCA 1983). Anendnents to pleadi ngs should be
freely given by the trial court unless, by doing so, the
opposing party will be prejudiced in maintaining his action or
defense on the nerits. Fla. R Gv. P. 1.190(a), (b); see
Subsection 120.569(2)(f), Florida Statutes (Authority to use
Florida Rules of G vil Procedure). This proceedi ng was brought
by Petitioner seeking to have Intervenor's w nning proposa
thrown out in favor of its second-place finisher.

132. Before Sunshine Towi ng can proceed with a protest of

the award to Anchor Towi ng, it nust denonstrate that it was a
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responsi bl e and responsi ve bidder. Sunshine Towi ng has failed
to neet this requirenent. Because it was incorporated on
June 20, 2000, it did not have the five years of corporate
exi stence on February 5, 2004, the date of the opening of
proposal s under the subject RFP

133. Under Florida |law, corporate existence is a creation
of statute which enables the incorporators to act as an entity.
The fictitious person created by incorporation is exenpt from
personal liability for corporate acts and obligations so | ong as
the corporation conplies with the |egal requirenents for
corporate existence and governance. A corporation has no
"corporate existence" prior to the filing of its articles of
incorporation with the Florida Departnent of State.
8§ 607.0302(1), Fla. Stat. It follows that "good corporate
standi ng" cannot be conferred on an entity that has not been
i ncorporated in accordance with Florida | aw

134. The RFP's use of the phrase "the firmnot the
i ndi vi dual " when describing the five-year requirenment does not
support Petitioner's assertion that the fictitious name
regi stration of "Sunshine Tow ng" in sone manner confers
corporate status on Petitioner. The greater weight of the
evi dence produced at hearing |l eads to the conclusion that the
fictitious entity "Sunshine Tow ng" was a sole proprietorship of

Al exis Ranbs. The | anguage of the RFP states that the
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requirenent is that "the firmnot the individual has been
providing the type of services required for a mninmumof five
(5) years in good corporate standing." Regardless of the

al  eged inconsistency within this |anguage, which Ms. Lyons
bel i eves can all ow an unincorporated firmto sonehow be in "good
corporate standing,” the only appropriate | egal conclusion that
can be drawn is that only a legally existing corporation can be
in "good corporate standing." Further, no addendum was i ssued
by the Departnent to allow non-corporate existence to be counted
towards the five-year requirenment. Therefore, Sunshine Tow ng
cannot count the tinme prior to its incorporation to confer any
corporate standi ng upon itself.

135. Further, the RFP required a Proposer to submt proof
that it neets the requirenment of five years in good corporate
standi ng. Sunshine Tow ng's proposal did not provide any
i nformati on concerning the fictitious nane registration. Even
if this were relevant, Petitioner's failure to provide the
information in its proposal provided the evaluators only with
the fact that the conpany was in existence for less than five
years.

136. Had Sunshine Towi ng desired to clarify or chall enge
the requirenent in the RFP that the Proposer have five years of
corporate existence, the procedure for doing so was set forth in

the RFP. Section 9 of the RFP required the filing of a witten
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notice of protest of the terns of the RFP within 72 hours of its
posting, followed by a formal witten protest in accordance with
Section 120.57(3), Florida Statutes, within 10 days thereafter.
Section 120.57(3), Florida Statutes, provides:

Wth respect to a protest of the terns,

condi tions, and specifications contained in a

solicitation, including any provisions

governi ng the net hods for ranking bids,

proposals, or replies, awardi ng contracts,

reserving rights of further negotiation, or

nodi fyi ng or anendi ng any contract, the

notice of protest shall be filed in witing

within 72 hours after the posting of the

solicitation. The formal witten protest

shall be filed within 10 days after the date

the notice of protest is filed. Failure to

file a notice of protest or failure to file a

formal witten protest shall constitute a
wai ver of proceedi ngs under this chapter.

137. Having failed to file a protest within the tine
frames specified, Sunshine Towi ng has waived its right to
chal l enge the terns of the RFP or to have those terns nodified.
Therefore, the evidence at hearing and the pertinent case |aw
| ead to the conclusion that Petitioner |acks standing to
chal l enge the award of the contract to Anchor Tow ng.

138. Petitioner has clainmed that a small unenpl oynent tax
I ien agai nst Anchor Towi ng should defeat its own "good corporate
standing." Section 443.141, Florida Statutes, governs
unenpl oynent tax liens. Wile a fine may be collected for
failure to tinely pay the taxes, dissolution of the corporation

is not a renmedy prescribed by the lien law. Further, Petitioner
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| acks standing to raise the issue of |ack of good corporate
standi ng since, as stated above, its proposal suffers fromthe
sane defect.

139. The Third District Court of Appeal, in

I ntercontinental Properties, Inc. v. Departnent of Health and

Rehabi litative Services, 606 So. 2d 380, 384 (Fla. 3d DCA 1992),

decl ar ed:

At least a party protesting an award to the
| ow bi dder nust be prepared to show not only
that the | ow bid was deficient, but nust

al so show that the protestor's own bid does
not suffer fromthe sanme deficiency. To
rule otherwise is to require the State to
spend nore noney for a higher bid which
suffers fromthe sane deficiency as the

| ower bi d.

140. Sunshine Towing is also barred by the holding in

I ntercontinental Properties fromprotesting the award to Anchor

Tow ng on the grounds that Anchor Towing failed to fully
disclose its litigation history by failing to reveal that a
forfeiture proceeding had been initiated against it. Sunshine
Towing failed to prove that any forfeiture conplaint had been
filed agai nst either Mnica Savits or Anchor Towi ng. Further,
Sunshine Towng failed to make any di sclosure of its litigation
hi story. The evidence at hearing proved that at |east two

| awsuits had been filed agai nst Sunshine Tow ng. Since

Petitioner's proposal suffers fromthe sane defect as it all eges
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Anchor's does, Petitioner |acks standing to challenge the
failure to disclose Anchor Towing's litigation history under

| ntercontinental Properties.

141. Sunshine towing is also barred by the holding in

Intercontinental Properties from protesting on the grounds that

Anchor Towi ng hired sonmeone with a crimnal record. The
evi dence shows that Al exis Ranpbs, the president of Sunshine
Towi ng, was aware he had a crimnal record and had been arrested
for driving wwth a suspended |license. The fact that Petitioner
testified that it had a crimnal background check conducted on
M. Ranos, and that such check did not reveal his arrest, does
not forgive it of its obligation to have reported the arrest in
its proposal if it intended to challenge Anchor Tow ng's hiring
of individuals with prior crimnal records. Additionally, the
Scope of Service | anguage in the RFP concerning the hiring of
per sons who have crim nal backgrounds applies prospectively to
t he conpany awarded the contract. No evidence was produced that
woul d denonstrate that Anchor Towi ng intended to hire any tow
truck operators with crimnal records to performunder this
contract.

142. Much has been nade in this hearing and in the prior
proceedi ng i nvol ving these parties about whet her
Chri st opher Savits continued to be an enpl oyee of Anchor Tow ng

after the year 2000 when he received his |ast paycheck fromthe
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conmpany. Under Florida | aw, an enpl oyee is one who, for

consi deration, agrees to work subject to the orders and
directions of another, usually for regular wages but not
necessarily so, and, further, agrees to subject hinself at al
times during the period of service to the lawful orders and
directions of the other in respect to the work to be done. Gty

of Boca Raton v. Mattef, 91 So. 2d 644 (Fla. 1956). In Saudi

Arabian Airlines Corp. v. Dunn, 438 So. 2d 116 (Fla. 1st DCA

1983), the court held that:

[ T]o determ ne whet her an enpl oyer- enpl oyee
relationship exists in this case, we nust

| ook to the | aw of master and servant. At
common | aw, four elenents were considered in
maki ng a determ nati on whether a naster and
servant rel ationship exists--the selection
and engagenent of the servant, the paynent
of wages, the power of dismssal, and the
control of the servant's conduct--the
essential elenment being the right of control
and the right to direct the manner in which
the work shall be done, the paynent of wages
being the |l east inportant factor. Wen the
el ement of control is present, the absence
of nonetary considerati on does not preclude
t he existence of the master-servant,

enpl oyer- enpl oyee rel ati onshi p.

ld. at 120 (footnote omtted). The essential elenent in
determ ni ng whet her an enpl oyer-enpl oyee rel ationship exists is
the power to control and direct the manner in which work shal

be done. Ware v. Mney-Plan International, Inc., 467 So. 2d

1072 (Fla. 2d DCA 1985). The prinmary test for determning the

exi stence of an enpl oyer-enpl oyee relationship is whether the
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person bei ng served exercises control over the person perform ng
the service with respect to the manner in which the work is
perfornmed rather than nerely the result to be obtained. Mles

v. Cotti, 433 So. 2d 1380 (Fla. 2d DCA 1983). See Boyle v.

Howe, 126 Fla. 662, 171 So. 667 (Fla. 1935) (An enployee is one
who, for valuable consideration, engages in the service of

anot her and undertakes to observe his directions in sonme | awful
busi ness; he nust remain entirely under the control and
direction of his master while that relationship exists.)

143. Sunshine Towi ng has produced a wealth of evidence
that Christopher Savits has perfornmed many duties since 2000 as
t he husband of Mbonica Savits. These duties included attending
Departnment "Road Ranger" neetings on her behal f; delivering an
Anchor Towing truck to a driver in the dead of night; cleaning
the yard at Anchor Towi ng's place of business; and attendi ng tow
conventions with his wife. Sunshine has not, however, produced
any evidence that M. Savits perfornmed any of these duties as an
enpl oyee of Anchor Towi ng. Further, since Anchor Towing is a
Fl ori da corporation, and M. Savits has never been a
sharehol der, as a matter of |aw, he has never been an owner of
the corporation. The fact that a handful of vendors doing
busi ness with Anchor Towi ng refer to Mnica and Chri stopher
Savits as "owners" of the conpany do not make the statenents

true.
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144. In spite of the fact that M. Savits has never been
proven to be an enpl oyee or owner of Anchor Tow ng, the
eval uation commttee nenbers were advised, at the tine they were
to conduct their evaluation of the proposals, that Anchor Tow ng
did not disclose the felony conviction of Christopher Savits
dat ed August 5, 2003. Even though M. Savits has not been
determ ned to be an enpl oyee or owner of Anchor Towi ng, and thus
t he Proposer was not required to disclose any conviction he had,
the evaluators were aware of the conviction at the tinme they
eval uated the proposals.

145. Petitioner has attenpted to argue that the Departnent
is judicially estopped from awardi ng the subject contract to
Anchor Towi ng on the grounds that in the prior proceedi ng Anchor
Towi ng' s response to the RFP was deened non-responsive for
failure to list M. Savits' felony conviction related to tow ng
and storage activities. Petitioner failed to introduce any
evi dence that the Departnment had taken such a position in the
prior protest. This renders its estoppel argument noot.

Mor eover, judicial estoppel is a creature of equity. The
adm nistrative tribunal, created by Chapter 120, Florida
Statutes, is not a court of equity. Therefore, the concept of
estoppel is rarely applied in the adm nistrative context.
146. Anchor Tow ng was not required to disclose the nane

of its enployee leasing firmin its proposal since the firmwas
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not a "subcontractor” as that termis understood in the |aw and
under the terns of the RFP, in that the enpl oyee |easing firm
was not to performany of the work contenplated by the RFP. The
wor k of the contract is to operate tow trucks on Florida

expressways. See Vasquez v. United Enterprises of Southwest

Florida, Inc., 811 So. 2d 759 (Fla. 3d DCA 2002).

147. Petitioner failed to establish that eval uator
Matt hew O Bri en was bi ased agai nst Sunshine Towi ng. Changing to
a nore professional deneanor when dealing with the business of
payi ng i nvoi ces for "Road Ranger"” services in a tinely fashion
does not evidence any bias on his part against Sunshine Tow ng.
Moreover, even if M. OBrien's scores were renoved fromthe m x
due to alleged bias on his part, Anchor Towi ng would still have
recei ved the highest score when averagi ng the other four
eval uat ors.

148. Anchor Towing's failure to provide its Certificate of
Cccupancy ("C.O ") for the location of its business is a mnor
irregularity that can either be waived by the Departnent or
result in the loss of points by the evaluators. Unlike the
five-years-in-business and in good corporate standing
requi rement which is set forth as mandatory in the Notice of
Request for Proposals, as well as in the technical requirenent
section of the RFP, the C.O requirenent is listed only in the

techni cal proposal section of the RFP. In the case of inclusion
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inthe former, "failure to adhere to this directive shall result
in the successful proposer's proposal being declared non-
responsive." No such language is included within the technical
proposal related to the C O found at Section 20.2.1.iii)b) of

t he RFP.

149. The final argunent raised by Petitioner is that the
scori ng net hodol ogy enpl oyed by four of the five nenbers of the
Sel ection Conmittee was arbitrary and capricious. Petitioner
raised this argunment on the basis of its position that the
eval uators divided the acceptable subcategories listed in the RFP
for scoring the proposals into unacceptabl e sub-subcategories
and left these to the evaluators to determ ne the weight to be
gi ven for each sub-subcategory. The evidence at hearing was
undi sputed that the evaluators utilized the nuneric values of the
scoring subcategories as the upper |imt for the aggregate of the
sub- subcat egories related to each subcategory. None of the
eval uators crossed over from one subcategory to another when
scoring the proposals. The use of sub-subcategories was not in
violation of the terns of the RFP. No testinony was given at
hearing to denonstrate that any Selection Commttee nenber
awar ded nore points for a category or subcategory than was
permtted by the terns and conditions of the RFP

150. Petitioner challenged the scoring system enployed by

the Selection Commttee as arbitrary and capricious. |If, to
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borrow fromthe definitions contained in Section 120.52(8) of
the Florida Statutes, "arbitrary" may be defined as not
supported by logic or the necessary facts, and "capricious" may
be defined as action taken w thout thought or reason, or on a
whim then Petitioner wholly failed to prove that the scoring
nmet hodol ogy was arbitrary and capricious. |If the scoring

met hodol ogy were arbitrary and capricious, then it was so with
respect to all Proposers, not just Petitioner. Moreover,
Petitioner failed to prove at hearing that it would have been

t he hi gher-scored Proposer if a different scoring nethodol ogy
were used. Actually, the testinony offered by each of the four
menbers of the Evaluation Conmittee who testified at hearing
proves their diligence and thoughtful ness in evaluating all the
materials before themduring the scoring process.

151. The evaluators exercised reasonabl e discretion and
provi ded conments and responses for the scores provided in the
eval uation. Some of the evaluators reached different
concl usions as to which proposal was better. Not every
eval uat or ranked Anchor Towi ng's proposal as his nunber one
choi ce. One eval uator ranked Sunshine Towing as his first
choi ce, while another ranked M dtown Towi ng as his. This does
not show favoritismor bias towards one Proposer over another.
It al so denponstrates that the scoring was done in a thoughtful

manner, not w thout deliberation or reason. By not proving that
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the Departnent's scoring nethodology resulted in Petitioner's
proposal receiving unfair treatnment or Intervenor's proposal
havi ng sonehow received an unfair conpetitive advantage due to
t he scoring net hodol ogy enpl oyed, Petitioner has failed to neet
its burden of proof on the issue of whether the Departnent's
scoring nethodol ogy was arbitrary and capricious. Accordingly,
Petitioner's argunent on this point nust simlarly fail.

152. Petitioner's challenge to the scoring nethodol ogy was
mai nly prem sed on its argunent that the evaluators scored the
sub- subcat egori es individually, sonething that was not
specifically spelled out in the RFP. Petitioner has failed to
nmeet its burden of proving that either it should be awarded the
contract as the second highest Proposer or that the proposals
shoul d be rejected and the RFP re-opened for new proposals.

153. The Department conducted the RFP solicitation process
in accordance with Chapter 287.057, Florida Statutes; Florida
Adm ni strative Code Rules 60A-1.002(9) and (10) and 60A-
1.001(17); and the text of RFP-DOT-04/05-6063DS. No evidence
was produced at hearing to show that the Departnment conmtted
illegality, fraud, oppression, or msconduct in the RFP
solicitation process.

RECOMVENDATI ON

Based upon the Findings of Fact and Conclusions of Law, it

i's RECOMVENDED as foll ows:
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1. That the RFP solicitation process was conducted in
accordance with Chapter 287.057, Florida Statutes; Fl orida
Adm ni strative Code Rul es 60A-1.002(9) and (10) and 60A-
1.001(17); and the text of RFP-DOT-04/05-6063DS;

2. That Petitioner's Formal Witten Protest be di sm ssed
as it relates to the issue of Intervenor's failure to disclose
the felony conviction of Christopher Savits; and

3. That the Departnent enter a Final Order adopting the
above recommendati ons and executing a contract for RFP-DOT-
04/ 05-6063DS with Anchor Towi ng, Inc.

DONE AND ENTERED this 27th day of Novenber, 2006, in

Tal | ahassee, Leon County, Florida.

A

ROBERT S. COHEN

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Clerk of the
D vision of Adm nistrative Hearings
this 27th day of Novenber, 2006.
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COPI ES FURNI SHED

C. Deni se Johnson, Esquire

Departnment of Transportation

Haydon Burns Building, Mail Station 58
605 Suwannee Street

Tal | ahassee, Florida 32399-0450

M guel A De Grandy, Esquire
St ephen M Cody, Esquire

M guel De G andy, P.A

800 Dougl as Road, Suite 850
Coral Gables, Florida 33134

John C. Shawde, Esquire

Kelly A O Keefe, Esquire

Ber ger Singerman, P.A

200 South Bi scayne Boul evard, Suite 1000
Mam , Florida 33131-2398

James C. Myers

Cl erk of Agency Proceedi ngs

Department of Transportation

Haydon Burns Building, Miil Station 58
605 Suwannee Street

Tal | ahassee, Florida 32399-0450

Panel a Leslie, General Counsel
Departnment of Transportation

Haydon Burns Building, Miil Station 58
605 Suwannee Street

Tal | ahassee, Florida 32399-0450

Denver Stutler, Secretary

Department of Transportation

Haydon Burns Building, Miil Station 58
605 Suwannee Street

Tal | ahassee, Florida 32399-0450

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
10 days fromthe date of this Recommended Order
to this Recommended Order should be filed with the agency that

will issue the Final Oder in this case.
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